V. Comments and Response to the Draft EIR

according to the report, and only 14% are classified as “quality jobs”** Low quality jobs create
burdens on public services that the DEIR does not address.

According to an issue brief produced by the LAANE, “[Glovernment &t dl levels, from locd to
federal, faces increased costs because poverty-wage jobs without hedth care benefits lead to an
increased need for anti-poverty programs and services. Ultimately, these increased codts are
borne by taxpayers”*® The brigf goes onto cdculate that the family of the typicd Los Angeles
County low-wage worker (who earns $7.50 per hour, works 1,900 hours per year, and supports a
family of four) is digble for anti-poverty programs which cost a least $8,209 per year
(Appendix 8).

The find EIR needs to further study the possible impact of low-wage jobs on socid services for

the community around the proposed Project and explore ways to mitigate these impacts.

14« Quality job” isdefined asa job that paysan annual salary over the Lower Living Sandard Income Level applicable
to the Los Angeles Metropolitan Statistical Areafor a family of four, or $27,771 annually.

15 L AANE, “ We All Pay the Price: Anti-Poverty Subsidies for Low-Wage Workers in Santa Monica's Coastal Zone.”

RESPONSE 15.10

Within Fico Union and surrounding resdentid neighborhoods, there is an exiding high percentage
of unemployment and underemployment. As discussed in Response to Comment 15.9, the Project
will provide resdents with many opportunities for employment in a wide range of job types with a
corresponding range in wage scaes.  Implementation of the job training programs described in
Response to Comment 15.9 will provide the opportunity for advancement. As the employee's
wages increase, there will be a corresponding decrease in the need for public services. Thus, Project
employment of exiging resdents would reduce the demand on public services. However, the
Project would also attract new job-seekers from esewhere in the City which might result in a
localized increase in the need for services. This potentid increase in demand would be offset by the
decrease in demand by exigting resdents and impacts on public services would be less than
sgnificant.

COMMENT 15.11

4. Strong Links Between Economic Development and Affordable Housng Must Be Developed
and Maintained.
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The negdive impact on affordable housng, and particularly the disproportionate impact the
Project will have on Latino families, dso undermines the Project’s purported consstency with
other land use programs, incduding SCAG's guidelines for growth management which promote
Socid, Politicd and Culturd Equity.”** The DEIR identifies the Project's rdevance to the
guideline that dates, “encourage employment development in job-poor locdities through support
of labor force retraining programs and other economic development measures!” However, loca
resdents have observed that even good wages will be offset by the costs of trangportation from
affordable housing in outlying aress, or by increased housing cogts.*®

We fully encourage a well planned and implemented loca job training and placement program to
be associated with this Project, as such a program, if successful, could reduce vehicle trips
generated by employees during the construction and operating phases of the Project as well as
providing employment opportunities to loca resdents. It is dso important to assure that
affordable housing not be sacrificed in order to meet the economic goals of this Project.

18 DEIR, p.103
7 DEIR, p.104.
18 FCCEJ, Community Focus Group discussion 1/31/01.

RESPONSE 15.11

Refer to Response to Comment 15.7 regarding affordable housing.  Refer to Response to Comment
15.9 regarding employment opportunities and job training.

COMMENT 15.12

5. Concluson

The DEIR dates that the Project “would not result in any Sgnificant environmenta impacts upon
housing, population and employment and therefore no mitigation measures are required.”*® In
actudity, there are numerous highly dgnificant environmenta impacts on housing, population
and employment that require further andyss and mitigation.

The proposed Project is expected to creste a sgnificant number of retall, parking attendant,
restaurant and hotd jobs, though the quality or wage levd of these jobs is not discussed.
Without wage standards and full-time hour requirements it is safe to assume that the Project’s
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retall and service sector jobs will be the low-wage, no-benefit, part-time work those sectors
typicdly provide. If a the same time the Project causes surrounding rents and property values to
rise, this further affects the demand and supply of affordable housing.

19 DEIR, p.193.

RESPONSE 15.12

Refer to Responses to Comments 15.7 through 15.11.

COMMENT 15.13

6. Recommendations

We lig suggested mitigation measures and encourage further exploration of those as wdl as
other ways to address the impacts. Beyond mitigating specific impacts, we also beieve
incorporating affordable housing, job quaity and community access measures would contribute
gonificantly to the cumulaive benefit of the proposed Project. In a statement of overiding
condderation, such community benefits would help outweigh negative Project impacts tha
cannot be fully mitigated.

Our proposed mitigation measures include the following:
Affordable Housng

A fee of $10 per square foot of commercid development (non-housing deve opment)
should be paid into a Figueroa Corridor Housng Trust Fund. The Fund should be
managed by a separate non-profit governed by community, labor and Staples
representatives and offered to loca non profits that provide service-enriched housing.

Egtablish mechanisms for neighborhood residents and non-profits to have the firgt right
of refusd to purchase buildings with scheduled expiration of affordability requirements.

RESPONSE 15.13

Impacts on affordable housng would remain less than ggnificant with the Project’s Affordeble
Housing Program, which is described in Response to Comment 15.7.

LosAngedes Sportsand Entertainment District City of Los Angeles Planning Department
SCH No. 2000091046/EIR No.2000-3577 April 2001
Page 202



V. Comments and Response to the Draft EIR

COMMENT 15.14

We request that in the find EIR the City use actud numbers rather than forecasted
information to analyze the housing impeacts of the Project. For example, the DEIR dtates
that a totd of 10,658 dwelling units were forecasted for the Centrd City Community
Plan Area in 2000.*° The actud number of tota dwelling units constructed, which may
well be considerably lower, is not stated.

2 DEIR, p.189.

RESPONSE 15.14

The Southern Cdifornia Association of Governments (SCAG), the region's federaly designated
metropolitan planning organization, is respongble for preparing the Regiond Comprehensve Plan
and Guide (RCPG) and the Regiona Trangportation Plan (RTP). Adopted in May 1998, the RTP
contains a set of basdine socioeconomic projections that are used as the basis for SCAG's
trangportation planning. They include projections of tota population, households, and employment
a the regiond, county, subregiond, jurisdictional, census tract and transportation andyss zone
levels. The RTP uses 1994 as the base year with projections for the years 2000, 2005, 2010, 2015,
and 2020. Because 2000 Census data is not yet readily available, SCAG RTP projections are
currently the most useful set of population, household, and employment forecasts for the type of
andysis contained in this EIR. Refer to Section 1V.C, Population, Housng and Employment, of the
Dréft EIR.

COMMENT 15.15
Employment

The Project Applicant should extend gpplication of the City’'s Living Wage and Service
Worker Retention ordinances to commerciad tenants, who are expected to produce most
of the long-term jobs associated with the Project. Living Wage jobs will hep mitigate
the loss of affordable housing for locad employees as well as contribute to the economic
development of the City.

The Project Applicant should agree to be neutral and to encourage others to be neutral
when workers are consdering unionization. Union jobs typicaly pay higher wages and
carry more benefits than non-union jobs.

The Project Applicant should set locd hiring targets and implement a locd hiring/Frst
Source hiring program. The DEIR dates that “it is anticipated that the location of the

LosAngedes Sportsand Entertainment District City of Los Angeles Planning Department
SCH No. 2000091046/EIR No.2000-3577 April 2001
Page 203



V. Comments and Response to the Draft EIR

jobs crested within the Centrd City Community Plan Area will improve the baance
between jobs and housng and result in greater individud and group benefits”#
However, it does not present any evidence to support this anticipation, nor detail
concrete ways in which locd hiring would be accomplished. Locd hiring targets met
through a Firs¢ Source hiring program would help create a Live'Work Community,
mitigating the loss of affordable housing for loca employees. Additiondly, as discussed
in Section D bedow, increesed locd hiring would dso mitigate traffic impacts by
decreasing levels of pesk hour traffic.

The Project Applicant should invest in training to qualify locd resdents for these jobs,
including jobs with the opportunity for advancement in the sports and entertainment
industry into postions which pay higher wages, and should cregte incentives for their
commercid tenants to do the same.

2l DEIR, p.193.

RESPONSE 15.15

Refer to Response to Comment 15.7 regarding affordable housng. Refer to Response to Comment
15.9 regarding job qudity and job training.

COMMENT 15.16

In the find EIR, economic information may be required to support findings that certain
mitigation mesasures or dterndives are not economicdly feesble. Under 14 Cdifornia
Code of Regulations section 15131 (c), agencies must consder economic and socid
factors, paticulaly housng needs adong with environmentad, legd and technologica
fectors, in determining whether mitigation measures and project dterndives ae
infeasible?

22 Seealso 14 Cal. Code Regs. §§ 15091, 15364.

RESPONSE 15.16

All recommended mitigation measures, as provided in Section Ill, Mitigation Monitoring and
Reporting Program, of this Finad EIR, have been determined to be feashble consdering
technologicd, environment, economic, socid, and housing factors. Where mitigation measures
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have been recommended in comments on the NOP and/or the Draft EIR, the responses to those
comments indicate whether the recommended mitigation measures are infeasble and provide
reasons why specific comments and suggestions were not accepted.

COMMENT 15.17
C. The Drainage and Surface Water Qudity Sections of the DEIR Are Inaufficient.

After reviewing the DEIR, we find tha the water qudity andyds is inaufficient. Our concerns
include the fact that the DEIR fals to andyze for compliance with water qudity standards,
requirements for new sources to impared waterways, anti-degradation requirements and specid
needs of Balona Creek as an area of biologicd sgnificance. Because the Project stormwater
runoff will ultimately impact the Bdlona Creek, our concerns are highlighted by the fact that
Bdlona Creek isdready severely impaired by a host of pollutants.

1. Characterigtics of the Ballona Creek Watershed.

Presently, the Balona Creek Watershed is identified by the Los Angeles Regional Water Quality
Control Board (“LARWQCB?”) as having the following beneficia uses:

Bdlona Creek: Exiding beneficid uses Nonrcontact recregtion, Wildlife habitat.
Potentid: drinking water, contact recregtion, and warm freshwater habitat.

Bdlona Creek Estuary: Exigting: Navigation, contact recreetion, nortcontact recreation,
commercid and sport fishing, Edtuarine Habitet, Marine Habitat, Wildlife Habitat, Rare,
Threatened & Endangered Species, Migration of Aquatic Organisms, Spawning,
Reproduction and/or Early Development, Shellfish Harvesting.

Bdlona Waetlands. Exiging: Contact Recrestion, Non-contact Recreation, EStuarine
Habitat, Wildlife Habitat, Rare, Threatened & Endangered Species, Migration of
Aquatic Organisms, Spawning, Reproduction and/or Early Development, Wetland
Habitat.

Moreover, Badlona Creek is recognized as a Significant Ecologicd Area (“SEA”) by the
LARWQCB.? The SEAs desgnaed by LARWQCB ae andogous to “environmentaly
sendtive areas’ under the Cdifornia Coastd Act which are “any area in which plant or animd
life or their habitats are ether rare or especialy vauable because of their specid nature or role in
an ecosytem and which could be easly disturbed or degraded by human activities and
developments.”?*
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Unfortunately, notwithstanding these beneficid uses and the Watershed's ecologica importance,
levels of the following toxic and other pollutants found in the Bdlona Creek Watershed dready
exceed federal and dtate water quaity standards:  arsenic, cadmium, copper DDT, lead, PCBs,
ChemA, chlordane, didldrin, slver, tributylin, zinc, enteric viruses, and trash.?®> Many of these
pollutants are toxic to aquatic life and harmful to humans.

2. The DEIR Fals to Adequatdly Andyze Impacts Associated with Potentid Violaions of
Water Quaity Standards.

The DEIR indicates that “[a] project would have a Sgnificant impact to drainage or surface water
qudity if devdopment of the project were to result in any of the following: ... violate water
quality standards ...."?®

We agree with this generd concluson. Despite this, however, the DEIR concludes there is no
sgnificant impact in terms of violations of water quality sandards?®  Yet, there is no andyss or
description of how this condusion was reached. Thisisaviolation of CEQA.?®

Section 303 of the Clean Water Act defines “water quality standard

uses of the surface (navigable) waters involved and the water quality criteria which are gpplied to
protect those uses®® Under the Porter-Cologne Water Quality Control Act,*® these concepts are
separately consdered as beneficid uses and water quality objectives.

Water quaity dandards consst of designated beneficid uses for date waters (like those
identified above for Balona Creek) and water qudity criteria designed to protect those uses™
Under the Clean Water Act, the dstates are primarily responsble for the adoption, and periodic
review of water, qudity standards*> However, where a state does not act to adopt or update a
dandard, EPA can promulgate standards. Pursuant to this authority, in 1992, EPA promulgated
the Nationd Toxics Rule (“NTR”), to bring noncomplying daes, such as Cdifornia, into
compliance with the Clean Water Act.®

The federd government adso recently enacted the Cdifornia Toxics Rule (“CTR’) after
Cdifornia faled to do s03* Additional numeric water qudity standards are dso st forth in the
Water Quality Control Plan, Ocean Waters of Cdifornia® Further, water qudity criteria include
those narraive and numeric objectives st forth in the Water Qudity Control Plan for the Los
Angdes Region.*®

Notwithstanding the applicability of these water qudity standards to Balona Cresk -- and the
DEIR’s concluson that to exceed such standards would be an indication of significant impact --
no formd andyss of the water qudity standards impact has been provided in the DEIR. Indeed,
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there is no analysis as to whether the percelved levels of discharge exceed federd or dtate water
qudity standards. Ingteed, only conclusory statements are made to the effect that there is less
then sgnificant impact to violaions of water quaity standards. This violates CEQA.*

Without such an andyss in the DEIR, it is impossble for the public to know what water qudity
dandards, if any, are being applied to reach the conclusions drawn. It is aso impossible for the
public to ascertain to which beneficid uses of Balona Creek, Balona Wetlands, and the Badlona
Creek estuary, water quality standards have been applied, if any. It is dso impossble to
acertain whether any toxicity anadlyss of the most senditive species been conducted. Because
the DEIR is dlent as to what andyss was performed to reach its conclusons that no violaions
of water qudity standards will occur, the DEIR is insufficient. Moreover, and as discussed
below, existing information indicates that water quality standards will be violated.

3. Available Information Indicates Water Quality Standards Could Be Violated.

Based on information available, it seems clear that the Project could exceed water quality
gandards set forth in the Clean Water Act; the Ocean Plan; the Basin Plan, the National Toxics
Rule, the Cdifornia Toxics Rule, and federd and date Antidegradation Provisons for the
Ballona Creek Watershed.®® This is because the types and levels of pollutants that are lkely to
discharge from the Project will likely be above the numeric levels set forth in the Ocean Plan, the
Basn Plan, the NTR, and the CTR, as well as above the narrative standards set forth in the Basin
Pan. Moreover, as st forth more fully in the next section, the Project would likdy violate
federd and state Anti-degradation provisons.

The Los Angeles County 1998-99 Stormwater Monitoring Report, sets forth the types and leves
of priority pollutants that are typicdly discharged from a multi-residentid use dte such as the
Project.®*® The County Stormwater Report makes it clear that the levels of priority pollutants thet
would likely be discharged from the type of land use envisoned by the Project would exceed the
numeric water quaity standards set forth above. For example, the NTR sets forth a chronic
toxicity limit of 25 ugl for lead, while the county daa indicates the commercid land use
exceeds these dandards with levels a 12 ug/l. Smilarly, the NTR sats forth a limit of 11 ug/1
for copper chronic toxicity (and 17 ug/l for acute toxicity), while the county data reveds leves
of 26 ug/1 for commercid use*

Meanwhile the DEIR makes reference to the fact that compliance with the LARWQCB'S new
Standard Urban Stormwater Mitigation Plan (SUSMP) will serve as mitigation for any impacts.
However, as the applicant undoubtedly is aware, the SUSMP itself was not design to guarantee
compliance with water qudity standards. It was merely designed to further the gods of reducing
polluted runoff from new and re-development.
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The applicant dso dates that in order to mitigate surface water quality impacts it will “congtruct
caich basins, roof drains, surface parking drains connecting directly to the exising storm drain
gystem...”  Without further explanation it is impossble to ascertain how the mere connection of
drainswill mitigate water quality impacts (e.g., is there treetment in these drains?).

4. The DEIR Fails To Anadvze The Proiect’s Potentia Violation of 40 CFR 122.4(i)

Regulatory section 40 C.F.R. section 122.4(i) prohibits discharges from new sources to waters
listed as impaired under section 303(d) of the Clean Water Act (*CWA™).** Balona Creek and
Bdlona Estuary are listed as impaired for arsenic, cadmium, copper, DDT, lead, PCBs, ChemA,
chlordane, diddrin, silver, tributylin, zinc, enteric viruses, and trash.*?

Meanwhile, the DEIR recognized that “[ijn urban areas, toxins such as zinc, copper and leed,
which can cause toxic effects in high concentrations, are most commonly associated with surface
runoff.”**  However, runoff from the Project is deemed acceptable in the DEIR because of broad
conclusory statements about compliance with various permits and legd requirements.  This,
however, does not satisfy the legd requirements of 8 122.4(i).

In particular, 8 122.4(1) imposes a new source prohibition unless certain specific conditions are
met. Frg, dl necessary pollutant load dlocations must be peformed, i.e, Totd Maximum
Dally Loads (“TMDLS’) must be edtablished. Second, the regulations clearly date that no
discharge may comnience unless there are “sufficent remaining pollution load dlocaions to

4 There are currently no TMDLs for Balona Creek to indicate there is
an avalable load dlocation which would alow the new source. Based on the fact that most
TMDLs for this waterway are years away,” it is disngenuous to even suggest that these legd
conditions have been met.

Moreover, the DEIR fals to identify any caculaions or equation that may have been used, and
the documents that were relied upon, to caculate any water qudity or pollution contributions
from the Project to the Creek. Based on the information provided, it is impossble to tel what
loading will occur. This violates CEQA, again because the Supreme Court has required that

there must be a disclosure of “the andytic route the ... agency traveed from evidence to
46

Further, the DEIR has failed to andyze the additional gross inputs for dl CWA § 303(d) listed
pollutants, including arsenic, cadmium, DDT, PCBs ChemA, chlordane, diddrin, slver,
tributylin, enteric viruses, and trash. This is a dgnificant oversght. For example, trash is a
magor problem in Bdlona Crek.*” Clearly, some trash will be generated from his Project and
the new foot traffic and business activities located there. This has not been factored into the
DEIR's andyss of impacts or even discussed.®  Without such andysis, the Project cannot go
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forward. Indeed, such an andysis must be conducted for al CWA § 303(d) listed pollutants and
must demonstrate compliance with 40 C.F.R. 8§ 122.4(i) before gpprova can be granted.

5. The DEIR Falsto Andyze the Project’s Compliance with Antidegradation Requirements.

The Cleen Water Act's entire purpose is to improve water qudity, not smply to dlow
degradation until a point where beneficid uses are not achieved. For this reason, the CWA
gpecificaly dates that (1) “Exising instream water uses and the level of water qudity necessary
to protect the existing uses shdl be maintained and protected,” and (2) “Where the qudity of the
waters exceed levels necessary to support propagation of fish, shdlfish and wildlife and
recregtion in and on the water, that quality shadl be maintained and protected, unless the dtate
finds that lower water quality is necessxy to accommodaie important economic or socid
development in the area in which the waters are located.”* Based on the information in the
DEIR, it seems clear that an anadyss of whether the Project will violate these requirements has
not been done.

Moreover, it seems clear that this type of an anti-degradation analysis has been entirely ignored
for the types of pollutants that are typica for urban runoff, which admittedly include “toxins
such a zinc, copper and lead.” If these pollutants are increasing due to the proposed activity, the
proposed activity is a violaion of federd and date anti-degradation laws, without any andyss of
whether the Project is “necessary to accommodate important economic or socid development in
the area”*® Moreove, it appears that such an analysis has not been conducted for al pollutants
identified on the State’s 303(d) List of Impaired Waterways.

According to the DEIR, the Project will drain to current locations. Yet the DEIR contains no
andyss of whether the pollution loading in these areas will remain unchanged due to the Project
(i.e. as a reqult of the change in land use). Certainly, increased traffic will bring increased cars
and increased pollution from those cars.  Pollutants from vehicles include many heavy metds
such as lead, copper, eic. Moreover, additiond pededrian traffic will aso result in trash and
other debris that would not otherwise be present. Yet the DEIR contains no andysis on the water
quaity impacts associated with additiona vehicle and pededtrian traffic in the Project area. Nor
does the DEIR contain any andyss of whether there will be any increese mass loading for any
pollutants.

Findly, if the Project does not include mess limits for pollutants based on the current “mean
-- from the Project area itsdf -- the permit will be in violation of the anti-degradation

policy.”>!
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6. The DEIR Failsto Analyze Impacts to the Balona Cresk Significant Ecologica Area

Bdlona Creek is recognized as a Significant Ecological Area (“SEA”) by the LARWQCB.>? The
SEAs dedgnated by LARWQCB are andogous to “environmentaly senstive arees’ under the
Cdifornia Coastd Act which are “any area in which plant or animd life or thar habitats are
ether rare or egpecidly vauable because of their specid naure or role in an ecosysem and
which could be easly disturbed or degraded by human activities and developments.”>® Despite
the importance of the SEAs to the City and the dtate of Cdifornia, the DEIR falls to present a
clear picture of impacts to the significant ecologicd aress that could occur as a result of the
Project. “[W]hen a project is gpproved that will sgnificantly affect the environment, CEQA
places the burden on the approving agency to affirmatively show that it has conddered the
identified means of lessening or avoiding the project's sgnificant effects and to explan its
decision alowing those adverse changes to occur.”** The City has not met its burden of showing
that it consdered means to lessen or avoid the Project’s significant impacts on the Ballona Creek
SEA.

7. Recommendations

We bdieve further andyss of the Project’'s water qudity and surface water drainage plans must
be completed to satisfy CEQA requirements. The find EIR must address the deficiencies
identified above, including compliance with SWRCB and LARWQCB regulations and orders, as
well as applicable state and federal water requirements.

% L ARWQCB Basin Plan (1994) pages 1-17.

24 public Resources Code (“ PRC" ) § 30107.5.

% | ARWQCB 1998 303(d) List of Impaired Waterbodies, pags 67-68.
% DEIR, 202-203.

2" DEIR, 205-206.

28 see Topanga Assn. for a Scenic Community 11 Cal.3d 506, 515 (applied to the CEQA context in Laurel Heights
Improvement Assn v. Regents of the University of California (1988) 47 Cal.3d 376, 404 [“ Laurel Heights1”].) As
stated by the Court in Laurel Heights|: The Regents missthe critical point that the public must be equally informed.
Without meaningful analysis ... inthe EIR, neither the courts nor the public can fulfill their proper rolesin the CEQA
process. We do not impugn theintegrity of the Regents, but neither can we countenance a result that would require
blind trust by the public [ emphasis added], especially in light of CEQA’ s fundamental goal that the public be fully
informed as to the environmental consequences of action by their public officials. “To facilitate CEQA's
informational role, the EIR must contain facts and analysis, not just the agency’ s bare conclusions or opinions.

2 Basin Plan, p.3-1.

30 california Water Code, Division 7, Chapter 2, Section 13050.
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33 U.SC. §1313; LARWQCB Basin Plan, at 3-1.
33U.S.C. §1313.
40 C.F.R. 131.36.

65 Fed. Reg. 31682, 31683 (U.S. EPA, May 18, 2000) (“ Water Quality Sandards, Establishment of Numeric Criteria
for Priority Toxic Pollutants for the Sates of California”).

State Water Resources Control Board Resolution No. 97-026 (“ Ocean Plan™ ).
Basin Plan, Chapter 3.

See Topanga Assn. For a Scenic Community, supra, 11 Cal.3d at 515 (applied to the CEQA context in Laurel Heights
I, 47 Cal.3d at 4040) (there must be a disclosure of “ the analytic route the ... agency traveled from evidence to

40 C.F.R. 131.12; State Board Order 68-16.

See Los Angeles County 1998-1999 Stormwater Monitoring Report (“ County Stormwater Report” ), July 14, 1999,
prepared by the Los Angeles County of Public Works, URS Greiner Woodward Clyde, and Southern California
Coastal Research Project.

If the applicant believesthat the proposed treatment optionswill reducethislevel to significantly below these criteria,
the applicant must explain the basis for its conclusion asto all different water quality criteria.

33 U.SC. 81313.

See 303(d) List of Impaired Waterways.

DEIR, p.200.

40 C.F.R. 8 122.4(i)(1), see also Clean Water Act § 303(d) (describing requirements for TMDLS).

See Consent Decree lodged in Heal the Bay and Santa Monica BayKeeper v. Browner, No. C 90-4825 BA (onfile
with the LARWQCB and incor porated herein by reference).

Topanga Assn. For a Scenic Community, supra, 11 Cal.3d 506, 515.

See CWA 8303(d) List; Santa Monica Bay Restoration Project, Taking the Pulse of the Bay Sateof theBay 1998 at
6.

As you may be aware, the Los Angeles Regional Water Quality Control Board recently adopted a trash TMDL for the
Los Angeles River. Under the terms of this TMDL, discharges of trash must be eliminated over the course of the next
ten to fourteen years. A similar TMDL for Ballona Creek trash is expected in the next few months. Yet, the DEIR
makes no mention of this fact or of the Project’s ability to comply with a long-term ZERO trash discharge
requirement.

40 CFR131.12.

See 40 CFR 131.12.

See SWRCB Order No. 90-5.

See LARWQCB Basin Plan (1994) page 1-17.

PRC § 30107.5.

Village of Laguna Beach, Inc. v. Board of Supervisors (1982) 134 Cal.App.3d 1022, 1035.
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RESPONSE 15.17
Water Quality Standards

The State Water Resources Control Board (“SWRCB”) and the Cdifornia Regiond Water Quality
Control Board, Los Angdes Region (“RWQCB”) ensure compliance with gpplicable water qudity
standards by requiring developers of new or redevelopment projects to implement Best Management
Practices (“BMPS’) to control stormwater and urban runoff. Such BMPs are the effluent limits that
apply to the Project.* The Project does not discharge to Balona Creek; the Project discharges to the
Los Angdles County separate slorm sewer system.  As such, the Project need not comply with water
qudity standards measured in Ballona Creek, except to the extent required by the NPDES permits
applicable to the Project.

A. Stormwater Discharges From The Project Will Be Regulated Under Two NPDES
Permits, The Project Will Be Required To Comply With All Applicable Water
Quality Standards.

Two permits regulate the discharge of sormwater from the Project. During congtruction, the Project
will be regulated by a NPDES permit issued by the SWRCB, known as the Generd Permit for
Discharges of Stormwater Runoff Associated with Congtruction Activities (“Congtruction Permit”).?
Pogst congruction, discharges of stormwater from the Project must comply with the City of Los
Angdes Municipd Storm Water and Urban Runoff Permit (*“MS$4 Permit”).®* The SWRCB and the
RWQCB enforce water quality standards through the adminigration of these permits. Both of the
permits applicable to the Project require implementation of BMPs s0 as to ensure that beneficid
uses of the receiving waters are protected, there are no violations of water qudity objectives, and
there are no discharges which would cause or contribute to exceedances of any applicable water
qudity stlandard found in the Basn Plan. Congtruction Permit, 8B(2); M$4 Permit, a 12. Therefore,
the Draft EIR correctly stated that, with the implementation of BMPs, the Project would not result in
aggnificant impact to surface water qudity.

BMPs may serve “ as the necessary water quality-based limitations, where numeric water quality-based effluent
limitationsare. .. unnecessary or infeasible.” U.S. EPA, Questions and Answers Regarding | mplementation of an
Interim Permitting Approach for Water Quality-Based Effluent Limitationsin Storm Water Permits, 61 Fed. Reg.
57425, 57426 (Nov. 6, 1996); see also, Santa Monica BayKeeper et al. v. SWRCB, No. 99CS01929, at 6 (Cal. Sup.
Ct. July 24, 2000) (discussing BMPs as the appropriate form of effluent limitation for stormwater discharges, which
are subject to substantial variability, making numeric effluent limits infeasible). Neither the M4 nor the
Construction Permit contain numeric effluent limits; rather, the BMPsreguired by the permits are intended to ensure
that the discharges from the project will not cause or contribute to the exceedance of any applicablewater quality
standards. See, e.q., Construction Permit, at Order 8B(2).

> SWRCB, NPDES General Permit No. CA S000002, Order No. 99-08-DWQ.
®  RWQCB, NPDESNo. CA S5614001 (Cl 6948), Order No. 96-054.
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B. Water Quality Will Likely Improve As A Result Of The Project.

An andysis of the project pre- and post-construction reveaed thet water quaity discharged from the
project would likdy improve dafter development of the Project.” Refer to the Draft EIR,
SectionV.D., Drainage and Surface Water Qudlity, and Appendix A of this Find EIR. Levds of
metals and nitrates are estimated to be lower post-congtruction due to the change in land-use and the
implementation of BMPs® The site is currently used primarily as surface parking lots, a potentid
source of ail, grease, hydrocarbons and other components from vehicles. When it rains on the ste,
such pollutants may be washed off the Site and to the separate storm sewer system.

Upon completion of the Project, a more extensive water quality trestment plan will be in place. The
project will be required to sdect from a menu of BMPs to control pollution.® The most significant
water qudity enhancement is a new eement of the MS4 Permit, known as the Standard Urban
Stormwater Management Plan (“SUSMP’). The SUSMP requires redevelopment projects to
condruct stormweter treatment fecilities to mitigate the effects of Sormwater pollution by
infiltration or treatment of the 85% percentile of a 24-hour storm event, or the first 0.75 inch storm
event.’® The SUSMP's requirements are designed to treat sormwater from the first part of a storm
event, known as the “firg flush,” which typicdly caries the most pollution from a gte. The idea
behind to the SUSMP isto treet thisfirg flush to improve water quality downstream.

The Project will meet or exceed the requirements of the MS4 Permit and the SUSMP. The new
treatment requirements of the SUSMP do not apply to exiding facilities.  Without the Project,
gormwater from the dte will not recaive firg flush treetment, and the Los Angeles County separate
storm sewer system will continue to receive sormwater from the Ste via the M4 sysem without
the added water qudity trestment. Stormwater discharges from the dte will therefore receive
greater trestment upon completion of the Project.

Stormwater discharged from the dte after completion of the Project will be ether as clean or cleaner
than stormwater that is currently discharged from the site.*!

" See URSGreiner Corp., Analysis of Stormwater Quality Pre- and Post-Constr uction, March 23, 2001; the Draft EIR
Section IV.D., Drainage and Surface Water Quality, p. 206; and Appendix A of thisFinal EIR.

8 lbid.
° Draft EIR, Section IV.D., Drai nage and Surface Water Quality, p. 205.

10" 0s Angeles County Urban Runoff and Stormwater NPDES Permit, Standard Urban Stormwater Mitigation Plan
(" SUSMP”), at 10, and the Draft EIR, Section IV.D., Drainage and Surface Water Quality, p. 206.

' See URSGreiner Corp., Analysis of Sormwater Quality Pre- and Post-Construction, March 23, 2001; the Draft EIR,
Section 1V.D., Drainage and Surface Water Quality, p. 206; and Appendix A of thisFinal EIR.
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C. The CTR And NTR Do Not Apply To Stormwater Discharges.

The Cdifornia Toxic Rule (“CTR’)* and Naiond Toxic Rule (“NTR")* do not apply to
stormwater discharges from the Project. Firs, the CTR and NTR only apply to point source
discharges into waters of the United States™* Stormwater from the Project will not discharge into a
water of the United States, but will discharge into Los Angdes County’'s M4 system.  Thus, the
CTR and NTR are not jurisdictiona to the ssormwater discharges from the Project.

Second, the CTR and NTR do not apply to ssormwater whatsoever, whether or not the sormwater is
discharged into a water of the United States. The SWRCB has made this point very clear in its plan
to implement the CTR and the NTR, gating in pertinent part:

“This Policy does not gpply to regulation of storm water discharges. The SWRCB
has adopted precedentia decisons addressng regulation of municipd storm water
discharges... The SWRCB has dso adopted two Statewide general permits
regulating the discharge of pollutants contained in storm water from indudrid and
congtruction activities”*

Findly, no numeric effluent limitations gpply to discharges of stormwater. The United States
Environmental Protection Agency,'® the SWRCB,*” and Cdifornia Superior Courts™® have dl hdd
that it is infeasible to require sormwater discharges to comply with numeric effluent limitations, like
the CTR and NTR. No case or adminigtrative provison has gpplied the CTR to stormwater
discharges.

12 40 C.F.R. §131.38.

13 40 C.F.R. §131.36.

14 The CTR applies to “inland surface waters and enclosed bays and estuaries.” 40 C.F.R. §131.38(a). Federal

regulations of California’ swatersviathe NTRislimited to point source discharges to waters of the United States.
See Solid Waste Agency of Northern Cook County v. U.S. Army Corps of Engineers, 531 U.S.___, at 5-6 (2001).

15 9WRCB, Palicy for Implementation of Toxics Sandards for Inland Surface Waters, Enclosed Bays, and Estuaries of

California, at 1 n.1 (2000) (citations omitted).

16 64 Fed. Reg. 65722, 68733 (Dec. 8, 1999) (“ EPA considers narrative [as opposed to numeric] effluent limitations
requiring implementation of BMP’ sto be the most appropriate form of effluent limitations for M4s").

17 Waste Discharge Req. for City of Santa Rosa, Laguna Subreg. Wastewater Treatment, Reuse, and Disposal Fac.,

SWRCB WQ Order No. 2000-02 (March 3, 2000) (finding “ it is not feasible at thistime to establish numerical storm
water discharge effluent limits for that facilities which are not covered in 40 CFR Subchapter N [non-industrial
facilities].” ); Natural Res. Defense Council, SWRCB Order WQ 91-04, at *20 (May 16, 1991), 1991 Cal. ENV
LEXIS14 (“ There are no numeric objectives or numeric effluent limitsrequired at thistime, either in the Basin Plan
or in any statewide plan that apply to stormwater discharges”).

18 san Francisco Baykeeper v. California State Water Res. Control Bd., No. 99CS01929, Ruling on Submitted Matter
(Sac. Sup. Ct. July 27, 2000) at 7, (* Given the regulatory and case law per mitting narrative effluent limitationsin the
form of BMPs when numeric limitations are infeasible, the [ SWRCB] can properly require BMPsinstead of numeric
limitations...").
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Thus, discharges of stormwater from the Project should not be measured againgt the CTR or NTR
for compliance. These standards are smply inapplicable to discharges from the Project, and thus the
DEIR was correct to not specificaly address these standards.

D. The Cdifornia Ocean Plan Does Not Apply To Discharges Of Stormwater From The
Project.

The Project will not discharge stormwater to the ocean, and therefore, the Cdifornia Ocean Plan'® is
not relevant to discharges of sormwater from the Project. The introduction to the Cdifornia Ocean
Plan dsaes “This plan is not gpplicable to discharges to enclosed bays and estuaries, or inland
water .. .."%* In 1998, the SWRCB confirmed that “the Ocean Plan is not applicable to enclosed
bays and estuaries. .. .”** Likewise, no Cdifornia court or SWRCB opinion has ever held that the
water qudity objectives contained in the Cdifornia Ocean Plan gpply to stormwater discharges to
inland waters®? Stormwater from the Project will discharge to the municipa separate storm system
milesinland from the Pacific Ocean. The Ocean Plan does not apply to such discharges.

E There Are No Requirements Placed On The Project As A Result Of Ballona Creek’s
TMDL Desgnation That Must Be Consdered In The DEIR.

Bdlona Creek is on the Clean Water Act's (“CWA”) 303(d) list of impared waters for various
pollutants, including trash. However, this designation does not place any substance redrictions on
the Project which would require review in the DEIR. No TMDLs currently exist for Ballona Creek,
Bdlona Esuary, or Balona wetlands. Thus, dthough the waterbody is listed as impaired, the
RWQCB has not taken any steps to impose substantive requirements on individua parties, or
redevel opment projectsin particular.

Even if TMDLs are eventualy adopted for Balona Creek, it is unlikely at this point to assume that
gpecific redtrictions will be placed on redevelopment projects in the future.  Where TMDLS have
been promulgated in Los Angdes, these TMDLS do not place substantive requirements on private
developers, rather, the County and cities are respongble for implementation of the TMDL. For
example, the Los Angeles River is on the 303(d) Ist of impaired waters for trash—as is Bdlona

19 SWRCB, Water Quality Control Plan, Ocean Water of California (1997).
20 |hid. at Intro.
21 9NRCB, Order No. WQ 98-07, at 16.

22 Although the Construction Permit (at 3, para. 7) and Industrial Permit (SWRCB, General Industrial ActivitiesSorm

Water Permit, at 6, C(2)) requirethat discharges* not cause or contribute to an exceedance of any applicable water

Ocean Plan, this clause does not extend the jurisdictional reach of the Ocean

Plan. Inother words, the terms of the Ocean Plan do not apply to dischargesto inland waters. Thus, partiesthat are

subject to these permits need not consider the Ocean Plan unless they discharge to the ocean. The discharge of

stormwater from construction sitesto inland waters or M$4 systems are simply outside the scope of the Ocean Plan’s
jurisdictional reach.
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Creek. The RWQCB has produced a draft TMDL for the Los Angeles River for trash, which
regulates the County of Los Angdes and various cities® If the RWQCB develops a TMDL for
trash for Bdlona Creek a some time in the future, any such TMDL would likely follow a smilar
compliance and enforcement regime.  Given tha there is no exising TMDL which would place
subgtantive requirements on the Project, and that it is unlikely that any future TMDL will result in
restrictions on the Project, the DEIR was correct to not consider these impacts.

Antidegradation Policies

An independent antidegradation analyss was not required for the Project, especidly given that
antidegradation andyses were done prior to granting the permits which govern sormwater
discharges from the Project.

The State' s antidegradation policy was established in 1968 and states in pertinent part:

“1. Whenever the exiding qudity of water is better than the quaity established in
policies as of the date on which such policies become effective, such exigting high
quaity will be maintained until it has been demondrated to the State that any change
will be condgent with maximum benefit to the people of the dtate, will not
unreasonably affect present and anticipated beneficid use of such water and will not
result in water qudity less than that prescribed in these policies.

2. Any activity which produces or may produce a waste or increased volume or
concentration of waste and which discharges or proposes to discharge to existing
high quality waters will be required to meet wasgte discharge requirements which will
result in the best practicable trestment or control of the discharge necessary to assure
that (&) a pollution or nuisance will not occur and (b) the highest water quality
consistent with maximum benefit to the people of the State will be maintained.”**

Paragraph one of the policy refers to the beneficid uses and water quaity gods that comprise water
quaity objectives, water qudity objectives are contained in the basn plans developed in each
region. By reference to the dements of water quality objectives, the antidegradation policy requires
that basin plans respect the policy. Paragraph two of the policy, through reference to activities
which may produce waste, requires that waste discharge requirements abide by the antidegradation
policy. NPDES permits are equivaent to waste discharge requirements, Ca. Water Code §13374,
and, therefore, must dso comply with the antidegradation policy.

2 RWQCB, Draft Trash Total Maximum Daily Loads for the Los Angeles River Watershed, January 22, 2001.

24 9NRCB Res. 68-16. The federal antidegradation policy requires that the states adopt and implement their own
antidegradation policies. 40 C.F.R. §131.12(a). California’s antidegradation policy complieswith the minimum
federal requirements.
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The SWRCB and the RWQCB undertake an antidegradation analyss when issuing NPDES permits
and drafting water quaity control plans. The M$4 Permit and the Congruction Permit were
adopted in compliance with the antidegradation policy. The Basn Plan for the Los Angdes region
has undergone an antidegradation anaysis® There is no requirement that the Project undergo an
independent antidegradation andyss, given that the permits and Basn Plan governing discharges
from the Project comply with the antidegradation policy. Compliance with these permits and Plan
equates to compliance with the antidegradation policy.

40 C.F.R. §122.4(i) and CWA §303(d) Impaired Waters

The Project would not violate 40 C.F.R. §122.4 or CWA 8303(d). First, 8122.4(i) gopliesonly in
the context where a new CWA permit is being sought; the Project does not require such a permit.
Second, the SWRCB and the Superior Court of Cdifornia interpret the regulation to dlow for new
discharges to 8303(d) waters. Third, U.S. EPA recognizes that new discharges to §303(d) listed
waters are consstent with the CWA. Findly, the United States Supreme Court affirmatively has
held tha nothing in the CWA prohibits new discharges into waters dready in violaion of exiging
water qudity standards.

1 40 C.F.R. 8122.4(i) Does Not Apply to the Project.

CWA permits are issued under the NPDES permitting program, administered by the RWQCB in the
Los Angelesregion. Section 122.4(i) states in pertinent part:

“No permit may be issued... (i) To a new source or a new discharger, if the
discharge from its condruction or operation will cause or contribute to the violation
of water qudity standards.” %

Contrary to the Comment’s characterization, this regulation is not a “new source prohibition.” In
redity, it isanew permit prohibition—not a prohibition on new sources. In other words, if a new
project or development does not require the permitting agency—here the SWRCB and the
RWQCB—to issue a new NPDES permit, §122.4(i) does not apply. The Applicant is not seeking,
and is not required by law to seek, a new NPDES permit for the Project.

The NPDES permits that gpply to the Project dready exist. The applicable permits are the
SWRCB’s Congtruction Permit and the RWQCB’'s M4 Permit.  The SWRCB and the RWQCB
issued these permits to address water qudity issues related to condruction projects and

% RWQCB, Water Quality Control Plan, Los Angeles Region, at 3-2 (approved by SWRCB Nov. 17, 1994). RWQCB,
Water Quality Control Plan, Los Angeles Redion, at 3-2 (approved by SWRCB Nov. 17, 1994).

26 40 C.F.R §122.4.
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redevelopment, such as the Project. Since these existing permits cover the Project, and since no new
NPDES permits need be issued in thisinstance, 8122.4(i) isirrelevant.

This regulation places limits on the &bility of the permitting agency (here, the SWRCB and
RWQCB) to issue new permits where discharges will be to impared waters. The United States
Environmenta Protection Agency described the regulatory program in 40 C.F.R. 124 as establishing
“common procedures to be followed in making permit decisions under ... NPDES programs.”?’
The regulation places the burden of complying with this section on the permitting agency a the time
it issues a prmit. By issuing the permits, the SWRCB and RWQCB made an implied finding that
discharges made pursuant to these permits will comply with 8122.4(i).

2. SWRCB and Cdifornia Superior Court Authority.

In Santa Monica BayKeeper et d. v. SWRCB, the Santa Monica BayKeeper and other Keeper
groups argued that the Congruction Permit “will result in water quality exceedances that violae. . .
the prohibition on new permits for new discharges including storm water discharges from
condruction gtes, which will cause or contribute to exceedances of water quality standards (40
C.F.R. 8122.4(i)).”*® The SWRCB opposed the Keeper groups argument, referring to their “error”
in assuming that “contributing any amount of sediment whatsoever to an impared body is
necessarily synonymous with contributing to a violation of water quality sandards”?® The SWRCB
pointed out that, “As long as there is no net increase, the condruction cannot be said to be
contributing to the violation of water qudity standards.”*® Referring to the Keegper groups position,
the SWRCB reasoned that:

“If, however, the requirement were that ssorm water discharged not contribute any
sediment, congtruction would indeed be prohibited. Such absolute protection could
only be dtaned by seding the dite from the environment, a messure clearly
incons stent with the conduct of construction activities”*

The Cdifornia Superior Court rejected the Keeper groups argument, holding that:

“...the Genera Condruction Permit meets the mandate of the CWA for effluent
limitations designed to meet water quaity standards. The permit may properly cover

27 48 Federal Register 14146 (April 8, 1983).

28 santa Monica BayKeeper et al. v. SWRCB, No. 99CS01929, at 2 (Cal. Sup. Ct. July 27, 2000).
29

SWRCB, State Water Resources Control Board Memorandum of Points and Authorities in Opposition to Writ of
Mandate, Feb. 29, 2000, at 5.

0 pid,
31

1bid. (emphasisin original).

LosAngedes Sportsand Entertainment District City of Los Angeles Planning Department
SCH No. 2000091046/EIR No.2000-3577 April 2001
Page 218



V. Comments and Response to the Draft EIR

condruction dtes which quaify as new dischargers without contravening the
prohibition on new dischargers which will cause or contribute to water qudity
exceedances.”*

Thus, both the SWRCB and the Cdifornia Superior Court interpret 40 C.F.R. Section 122.4(i) as not
imposing a prohibition on new runoff to impaired waters, contrary to the Comment’ s assertion.

Additiondly, the SWRCB dso addressed this issuein Order No. 91-10 in which the SWRCB ruled
that even if a receiving water is listed as impaired for a particular condituent, a party may discharge
that condituent into the recelving water if the discharge is a levd beow the effluent limit. The
SWRCB gated in pertinent part:

“Petitioners dlege that because the Bay is water qudity impaired, dl discharges to
the Bay should be prohibited... Petitioners are not correct. Water quality
impairment in San Diego Bay is caused by only four condituents.

Discharges of [those condtituents] will not contribute to violations of water quality
objectives if they are discharged at levels which do not exceed those objectives. . . .
In other words, if these discharges comply with water qudity objectives, they will be
cleaner than the receiving water

Although stormwater discharges from the Project are not governed by water qudity standards
measured in Bdlona Creek, the SWRCB and the Cdifornia Superior Court have recognized that
discharges of pollutants into an impaired waterbody is permitted as long the discharge itsdf
complies with water quality objectives.

3. EPA Authority.

In July 2000, U.S. EPA’s Office of Water promulgated fina regulations relaing to waters listed on
the 303(d) ligt, like Balona Creek. In promulgating these regulations, EPA acknowledged and
contemplated that there will be new discharges to 303(d) waters, even in the absence of TMDLS.

In the preamble to the regulations, EPA addressed the situation, such as Balona Creek, where there
isa“timelag. .. between the initid lising of a waterbody under CWA section 303(d) and the actua
completion and gpprova of a TMDL.”** EPA put consderable effort into addressng new
discharges to impaired waters prior to TMDL promulgation, ultimately deferring to the states on this
subject. EPA reviewed “. .. current practices for deriving water quality-based effluent limits for

32 santa Monica BayKeeper v. SWRCB, at 4, (citing 40 C.F.R. Section 122.4(i)).
33 SWRCB, Environmental Health Coalition, WQ Order No. 91-10, at *9.
34 65 Fed. Reg. 43639 (July 13, 2000).
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sources located on impared waters and discharging the pollutant(s) for which the waterbody is
impaired. EPA found awide range of practices for deriving such limits with respect to both new
dischargers and existing dischargers”® EPA was explicit that it was addressing “. . . dl dischargers
(new dischargers being permitted for the firg time and expanding and exiding dischargers
undergoing permit reissuance) discharging pollutant(s) of concern to an impaired waterbody.”* In
deferring to the states, EPA decided not to impose any federd requirements as a nationd rule for
new discharges to impaired waters.

4. United States Supreme Court Authority.

The United States Supreme Court has considered whether the CWA requires no new discharges to
waters dready in violation of existing water quality standards, and reected any zero-discharge rule.
Arkansas v. Oklahoma, 503 U.S. 91, 104 (1992). The Court of Appeals had “construed the Clean
Waer Act to prohibit any discharge of effluent that would reech waters dready in violation of
exiging water qudity standards”*” In Arkansas, the Supreme Court held, “We find nothing in the
[Clean Water] Act to support thisreading.”*® The Court explained:

“Although the Act contains severa provisons directing compliance with state water
quaity standards, eg., Section 1311(b)(1)(C), the parties have pointed to nothing
than mandates a complete ban on discharges into a waterway that is in violaion of
those standards.”*

The Court concluded that the CWA did not “establish[] the categorica ban announced by the Court
of Appeds—which might frudrate the condruction of new plants that would improve exising
conditions . . . .”*® Moreover, the Court did not find this result inconsistent with the subject EPA
regulation, 40 C.F.R. Section 122.4(d), which requires NPDES permits to comply with state water
quality standards.**

In short, contrary to the Comment’ s assertion, the Federa Regulation in C.F.R. section 122.4(i) does
not apply to the Project, and does not categorically prohibit the discharge of new sources into water
listed as impaired on the CWA Section 303(d) list. The DEIR therefore did not need to consider the
effects of this provison.

35 |bid. at 43640.

3% |bid. (emphasisin original).

37 Arkansasv. Oklahoma, 503 U.S. at 107.
38 |bid.

3% |bid. at 108.

40

o

Ibid
Lbi

41

o

.at 110.
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Ballona Creek Significant Ecological Area

The Project is not located within a Significant Ecologicd Area (“SEA”). Nor does sormwater
runoff from the Project discharge directly into an SEA. After sormwater is discharged into the
County’s separate storm sewer system, the County discharges that sormwater to Balona Creek,
severd miles from the Project. Balona Creek was designated as one of 61 SEA’s throughout the
County.** As the Project is not within an SEA, and does not discharge stormwater to an SEA, the
DEIR was correct in not consdering the Project’ s impacts on Balona Creek.

The Genera Plan provides for certain review of projects that occur within an SEA, but does not
contemplate that any specia review take place for projects within the entire watershed of a SEA.*
The Generd Plan sets forth a well-regulated system wherein projects located within an SEA receive
gpecid review. There is no requirement that projects located outside an SEA undergo review related
to the SEA. No reported cases have ever suggested that projects outside a SEA should be subject to
the same type of review under the Generd Plan as projects located within a SEA. Nether is there
any indication that the Genera Plan will be revised to require such review. The SEA program is
currently under review, and no mention has been made in the review process to suggest that projects
located outside a SEA should be subject to the same type of review as projects located within an
SEA.* The DEIR was therefore correct not to consider Ballona Creek’s designation as a SEA when
considering the environmental impacts of the Project.

As shown by the information above, and the andyss included in Section 1V.D., Drainage and
Surface Water Qudity, in the Draft EIR and Appendix A of this Find EIR, impacts to surface water
qudity would be less than dgnificant. Mitigation measures for the Project have dready been
included in Section IV.D., Drainage and Surface Water Qudity, in the Draft EIR and, therefore,
additiond mitigation would not be required.

COMMENT 15.18

D. The Air Qudity Section of the DEIR Is Inadequate Because of the Increased Danger to Loca
Children.

2" The comment states that the RWQCB designated Ballona Creek asan SEA. As stated, Ballona Creek received this
designation from the County of Los Angeles. See Los Angeles County General Plan (1976).

43 Los Angeles County General Plan, at LU-A12 to LU-A14. For example, “ development proposed within a designated

SEA will bereviewed for the following design criteria....” |bid. at LU-A13. Nowhereinthe General Planisthere
arequirement that devel opments outside an SEA are subject to any SEA-related regulation.

44 PCR Services Corp., Los Angeles County Significant Ecological Area Update Study 2000, Backaround Report (Nov.

2000).
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We find the Air Qudity mitigation proposed in the DEIR completely inadequate because of the
increased dangers that the proposed Project presents to the hedth of loca residents, particularly
children.

1. Air Qudlity IsDirectly Linked to Children’s Hedth.

The population surrounding the proposed Project includes a large number of children. At least
50,000 children live within a mile of the Staples Center -- and 44% of those children live below
the federd poverty line”*  Children are most vulnerable to the impacts of ar quaity, and
children with asthma and other exiging respiratory illnesses have been shown to actudly suffer
from reduced lung capacity.

According to the DEIR, “Condructionrelated daly emissons would exceed SCAQMD
sgnificance thresholds for NOx, CO, ROC, and PM0.”*® The congtruction period has been
estimated to last for seven years®” Thus a neighborhood child entering kindergarten at the onset
of the congruction period would be exposed to these “temporary” impacts until she graduated
from the sixth grade.

For hedth planning purposes, the County of Los Angdes has established eight Service Planning
Areas (“SPAS’). The proposed Project is located in SPA 4 and borders SPA 6. SPA 4 is
edimated to have more than 11,000 children ages 5-11 with asthma and SPA 6 has
agoproximately 9,200 children with ashma.  However, these estimates were derived from sdf-
report in a household survey conducted in Los Angees, and do not account for undiagnosed
asghma  Research dudies have found a prevadence of 10% to 30% undiagnosed asthma and
asthma-related symptoms in children in urban communities®®

A recent joint sudy by scientigs from the Depatment of Preventative Medicing, University of
Southern Cdifornia School of Medicine, Sonoma Technology Inc., Air Resources Board of the
State of Cdifornia, ad the Nationd Inditute of Environmenta Hedth Sciences shows tha
common ar pollutants particularly NO, and PMio dow aghmatic children's lung development
over time. The tenyear-long study, is conddered one of the naion's most comprehensve
dudies to date of the long-term effects of ar pollutants on children.”*® The study period is not
that much longer than the proposed construction period for this Project.

The dudy’s findings are based on research in 12 Southern Cdifornia communities, including
Upland and San Dimas, which had the highest levels of NO, and PM1p and which are smilar to
those provided by the Centrd Los Angeles monitor, located in downtown Los Angdes. Charts
comparing the pollutant levels for the area surrounding the proposed Project and those in the
dudy are provided in Appendix 9, dong with a copy of the study’s results published in
Environmental Health Perspectives, September 1999.
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These problems and figures rdae to exiding problems with exising levels of ar pollutants
without those contributed by the congtruction period of the Project. The South Coast Air Quality
Management Didrict recently found that 90% of the carcinogenic risk in the Basin is due to
mobile source emissons (cars, trucks, etc.), including 70% atributable to diesd particulate
emissions, or PM10.%° It has been estimated that out of 125,000 cancer cases nationwide based on
a lifetime exposure to diesd exhaust, Los Angees ranks firs with over 16,000 As we know
from the DEIR, NOx, CO, ROC, and PM1p will be present in large measure throughout the long
condruction process, adding to an dready heavily polluted environment. These cumuldive
impacts, and their severe impacts on the hedth of low-income children in the Project area, make
it essentid that adequate mitigation messures are developed and implemented.

2. Recommendations
We propose the following mitigation measures:

The Project Applicant should provide air filters in dl locd schools within a mile of the
Project site.

The Project Applicant should identify day care centers within a mile of the Project ste
and provide air filters for those centers.

Provide supplementd funding to local hedth clinics to offset the increased loads from
increased asthma and respiratory problemsin the community.

During condruction, al vehicles used onrsSte must be cdean fud vehicdes no died
vehicles should be used.

All nontroad equipment required on site during condruction should be retrofitted to
minimize diesd emissons into the environment, induding NOx, CO, ROC, and PMjo.
This includes adding particulate traps where necessary.

The Project Applicant should comply with gpplicable Proposition 65 notice requirements
in the event that congtruction activities utilize toxic materias, or cause toxic naeriasto
be rdeased into the air, including fugitive dust.

Because of the hedth risks involved and heavy cumulative impacts experienced by loca
resdents, the Project Applicant should be required to water, enclose, cover or treat
greater Slt content more than that required by manufacturer specifications during

congtruction.
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3.

To ensure these measures are followed, we request that regular meetings be convened
with community resdents and the gppointed condruction relations officer so that
resident concerns can be addressed on an ongoing basis.

Beyond the congtruction period, and during the proposed operations stage of the Project,
we request that clean fud shuttles be provided by the applicant or appropriate city
agencies from blue and red line Metro stations and Union Station to the Project Ste.
Such a sarvice will ease both ar qudity impacts as wdl as traffic and parking
congestion.

Implement the Commuter Choice Program, which provides employers and employees
with federd pre-tax transportation kenefits, a the Project Site (explained in more detall
below, in section E).

Provide dternative-fud refueling dations (electric, naturd gas, etc.) for 5% of totd
parking capacity as an added incentive for both employees and visitors to the Project
dte.

Conclusion

The ar qudity impacts of the congtruction period of the Project will have a deleterious impact on
the hedth of low-income minority children who live near the Project area, particularly the 20,000
plus who have ashma  We hope that the mitigation messures outlined above will be
appropriately addressed in thefind EIR.
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1990 Census Data.

DEIR, p.219.

See, e.g., DEIRp.113, Table 3.03.
Source: &. John’sWell Child Center.

W. James Gauder man, Rob McConnell, Frank Gilliland, Sephaie London, Duncan Thomas, Edward Avol, Hita Vora,
Kiros Berhane, Edward B. rappaport, Fred Lurmann, Helene G. Margolis, and John Peters, “ Association between
Air Pollution and Lung Function Growth in Southern California Children,” received in original formSgatember 23,
1999 and in revised form May 2, 2000.

Mobile Air Toxic Emissions Study 11, March 2000, p.ES-3.

See Sate and Territorial Air Pollution Program Administrators and the Association of Local Air Pollution Control
Officials, Cancer Risk from Diesel Particulate: National and Metropolitan Area Estimates for the United Stats
(March 15, 2000).
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